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Court of Appeals of the District of Columbia. 


No. 3780. 

Fred M. Marks et al., Appellants, 

vs. 

Home Fire and Marine Insurance Company of California, a 

Corporation. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 63605. 

Fred M. Marks and Hurley Motor Company (a Corporation), 

Plaintiffs, 

vs. 

Home Fire and Marine Insurance Company of California (a 

Corporation), Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit: 


I 


1—3780a 
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F. M. MARKS VS. HOME F. & M. INS. CO. OF CAL. 

I Declaration. 

Filed April 22, 1920. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 63605. 

Fred M Marks and Hurley Motor Company (a Corporation), 

Plaintiffs, 

VS. 

Home Fire and Marine Insurance Company of California (a 

Corporation), Defendant. 

1 The plaintiffs, Fred M. Marks and Hurley Motor Company, a 
Corporation, sue the defendant, Home Fire and Marine Insurance 
Company of California, a Corporation, doing business « ^ 1 aunfc 
an office and agents in the District ol Columbia for 
to wit on the 28th day of February, 1919, the plaintiff Ha . , 
entered into an agreement with the plaintiff Corporation, \\ ^ie y 
the said Corporation delivered and agreed to sell to the said Mai kb 
for the sum of $1,775.00, as purchase price, that certain automobile 
hereinafter mentioned, including its body, machinery c 1 l 
ment, and in consideration thereof, the said Marks then paid to he 
plaintiff corporation $575.00 on account of said purchase pin < 
agreed to pay the remainder, $1,200.00, of said purchase price, and 
thereafter, with full knowledge thereof, the defendant, on the * 
dav of March, 1919, in consideration of the sum of $<o.44 then paid 
bv the plaintiffs to the defendant, issued and delivered to the plain¬ 
tiffs, its automobile policy No. 5282, which is here shown to he 
Court, and then and thereby insured the plamtiffs, ioi the 
2 term beginning at noon on the 1st day of March, 1 • 1 , am 
ending at noon on the 1st day of March, 1920, standard time, 
upon the bodv, machinery and equipment of the said automobile 
known as 1918. Nash, Touring No. 111919, to an amount not ex¬ 
ceeding $1,775.00 against direct loss or damage caused, while said 
policy would or should be in force, by fire arising from any cause 
whatsoever, and agreed to pay to the plaintiffs, as their interest m<i> 
appear, the amount of such loss or damage, so caused as aforesaid, 
not exceeding said sum .of $1,775.00, together with all reasonable 
expenses to be incurred by them in recovering, saying and presciy- 
ing said property in case of such loss or damage; And the plaintiffs 
aver that thereafter, to wit, on the 21st day of December, ' , 
while the said policy was in full force and effect, the said auto¬ 
mobile was destroved by fire and the plaintiffs thereby sustainec 
direct loss and damage in the sum of $1,775.00 and incurred ex¬ 
pense, in recovering, saving and preserving a portion of said prop¬ 
erty, including expense of $18.00 for hauling and $40 00/1 .0 for 
storage; And the plaintiffs further aver that on the 22nd day of 
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December, 1910, they gave notice in writing to the defendant of 
such fire, loss and damage, and on or about the 6th day of January, 
1920, they rendered to the defendant a statement and proofs of said 
loss, sworn to, as required by said policy, and in all respects complied 
with the terms and conditions of said policy, and have demanded 
of the defendant payment of said loss and damage and reasonable 
expenses aforesaid, but the defendant has failed and fails and has 
refused and refuses to pay the same or any part thereof; 
3 And the plaintiffs therefore claim $1,833 00/100 with in¬ 
terest on $1,775.00 from the 21st day of December, 1919, 
besides costs. 

2. And the plaintiffs also sue the defendant for moneys due, owing 
and payable from the defendant to the plaintiffs, under automobile 
policy No. 5282, issued by defendant, and for loss and damage caused 
by fire and destruction of automobile insured by and described in 
said policy, and for money paid by the plaintiffs for the defendant 
at its request ; And the plaintiffs claim $1,633 00/100 with interest 
thereon from the 21st day of December, 1919, according to the par¬ 
ticulars of demand hereto annexed, besides costs. 

LORENZO A. BAILEY, 

A. R. MULLOWNY, 

J. WM. SHEA, 

Attorneys for Plaintiffs. 

Particulars of Demand. 

Home Fire and Marine Insurance Company of California, in Account 
with Fred M. Marks and Hurley Motor Company. 

Dr. 

To loss and damage caused by destruction of automobile 
by fire Dec. 21, 1919, under Automobile Policy No. 

5282 ....... $1,775.00 

To expenses under said policy for saving and preserving 
parts of said automobile salvaged, viz: 

Hauling, Dec., 22, 1919, from Riggs Road 
to 1737 Johnson Ave., N. \\ r ., Washing¬ 
ton, D. C.. .....$18.00 

Storage from Dec. 22, 1919, to April 22, 


1920 . 


. 40.00 

58.00 

Total. 


. $1,833.00 

4 

Cr. 


By value of salvaged parts. . 

Dr. 

. 200.00 

To balance . 


. $1,633.00 


Add interest from Dec. 21, 1919 
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District of Columba, ss: 

Fred M. Marks, being first duly sworn, says upon his oath as fol¬ 
lows : 

I am one of the plaintiffs and Hurley Motor Company, a Cor¬ 
poration, is my co-plaintiff in the above entitled suit wherein Home 
Fire and Marine Insurance Company of California, a Corporation, 
is defendant. The statements contained in the foregoing declara¬ 
tion and particulars of demand hereto attached and about to he 
filed herewith in said suit are true and I adopt the same and said 
declaration as part of this affidavit, and to he read and considered as 
such. The said policy was hv the defendant delivered to Mr. L. S. 
Hurley, President of the plaintiff Corporation at the time it was 
issued and was held by him ever since that time. I, personally, 
never knew until after said fire that said policy contained these 
words, viz: “It is a condition of this policy that it shall he null and 
void if the automobile descrilied herein shall he used for conveying 
passengers for compensation, or rented, or leased, or operated in any 
race or speed contest during the term of this policy,” nor had I 
any reason to Ixdieve that any condition to that effect was in the 
policy. This defendant, on or about the ‘21st day of January, 1920, 
and again on or about the 10th day of April, 1920, after 
o said plaintiffs had duly presented to it their claim and proofs 
of loss under said policy and caused by said fire, denied any 
and all liability under said policy and refused to pay said claim or 
any claim on account of said fire, loss and damage, and notified the 
plaintiffs thereof, and alleged as grounds therefor that 1 had l>een 
“hacking” said automobile and had used it for conveying passengers 
for compensation, concerning which allegation 1 aver that the facts 
and the whole truth are as follows: 

Ever since long prior to the date of said policy, March 1, 1919, 1 
have l)een continuously employed as driver of a bread wagon and T 
purchased said automobile for my own personal use and recreation 
for myself and my family during the small portion of each day 
after performance of my duties on the bread wagon. One of my 
personal friends urged me to take him on a trip in said automobile, 
and so that the expense of running the machine would not fall on 
me. he offered to pay me $10.00 therefor, the same that he had been 
paying to others, and I consented, not for purpose of gain, hut to 
comply with his wish and enjoy his companionship. Accordingly, 
and in order to avoid any question as to the legality of such an ar¬ 
rangement, T obtained a District of Columbia license, dated April 7, 
1919, “as driver of passenger vehicle for hire,” and during, and 
only 5 during the period commencing on or about April 20, 1919, 
and ending on August 10, 1919. I took him and three other personal 
friends on a few trips and received from them small sums of money 
for mv own time and for the wear and tear, oil, gasoline and other 
expense of operatiog the automobile, hut since the 10th day of 
August, 1919. said automobile was not used for carrying pas- 
6 sengers or any passenger for compensation, nor did 1 ever, at 
any time, offer it to any one for that purpose, or for such use, 
or contrary to anv of the terms and conditions of said policy, and the 
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compensation received by me as above stated was not strictly for con- 
veying passengers, or for the use of the automobile, but was inci¬ 
dental to friendly services and to reimburse me for my actual ex¬ 
penses and my time taken from my time required for rest and sleep. 

On Monday, December 22, 1919, said Hurley and I caused the 
part of said automobile that was not destroyed by said fire to be 
hauled at a cost of $18.00, from Riggs Road, D. C., to No. 1737 
Johnson Ave., N. W., Washington, 1). C., and there stored at a cost 
of 10 00/100 per month. 

On the evening of Sunday, December 21, 1919, I was driving 
said automobile accompanied by Mr. N. E. Stanton, who was my 
guest, and while so driving, carefully, on Riggs Road, without no¬ 
tice of danger or trouble, tire suddenly appeared at my feet, com¬ 
ing through the floor of the automobile which I stopped at once and 
I did all I could to stop the fire, but only a portion, worth, as I am 
informed and believe, only $200.00, of said automobile remained 
unconsumed when the fire was extinguished. 

Of the purchase price, $1,775.00, aforesaid, I have paid all except 
$362.10, which is the balance thereof due to my co-plaintiff, and we 
are, and were at the time of said fire, respectively interested under 
said policy, in the subject matter thereof accordingly. 

I claim by reason of the premises, to be due to the plaintiffs, the 
sum of Sixteen hundred and thirty-three Dollars ($1,633 00/100) 
and interest from Dec. 21, 1919, exclusive of all set offs and just 
grounds of defense. 

FRED M. MARKS. 

7 Subscribed and sworn to before me this 21st day of April, 

A. D. 1920. 

[seal.] HUGH W. BARR, 

Notary Public, D. C. 

I, L. S. Hurley, do solemnly swear, that I am President of Hurley 
Motor Company, one of the plaintiffs in the above entitled suit; that 
1 have read the foregoing declaration and affidavit of Fred M. Marks, 
and the statements therein are true as I verily believe, and I adopt 
the same as part hereof. 

L. S. HURLEY. 

Subscribed and sworn to before me this 21st day of April, A. D. 
1920. 

[seal.] HUGH W. BARR, 

Notary Public, D. C. 


Plea ,s\ 

Filed Mav 14, 1920. 


Now comes the defendant, and for pleas to the declaration filed 
in the above entitled cause and each count thereof, says: 
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1. That it did not undertake and promise as therein alleged. 

2. That it is not indebted in manner and form as therein al¬ 

leged. 

8 8. And for further plea the defendant says that the plain¬ 
tiffs applied to the defendant company for insurance on an 

automobile. The defendant company issuing on said application, a 
policy containing among the warranties therein the following: 

‘‘It is a condition of this policy that it shall be null and void: (a) 
If the automobile descrilicd herein shall be used for carrying pas¬ 
sengers for compensation, or rented, or leased, or operated in any 
race or speed contest during the term of this policy.” 

And defendant avers and says that the said policy containing 
such warranty was duly delivered to the Hurley Motor Company, a 
corporation, jointly insured with the said Marks in said policy, and 
who is now the plaintiff with the said Marks in this suit, and de¬ 
fendant avers and says upon information and belief and it expects 
to prove at the trial of this cuse that the automobile covered by the 
insurance policy under which this suit is brought was used for hack¬ 
ing purposes—was used by its owners for carrying passengers for 
compensation in direct violation of the terms, warranties and con¬ 
ditions set fortli in this plea. 

Therefore, defendant says that by reason of the foregoing, it is 
not indebted to the plaintiffs, or to any one else, on account of said 
poliev of insurance. 

W. GWYNN GARDINER, 
SOUTH TRIMBLE, Jr., 

Attorneys for Defendant. 

9 Joinder in Issue. 

Filed July 23, 1920. 


The plaintiffs join issue upon the defendant’s first, second and 
third pleas, respectively. 

L. A. BAILEY, 
Attorney for Plaintiffs. 

Supreme Court of the District of Columbia. 

Wednesday, November 1G, 1921. 

Session resumed pursuant to adjournment, Mr. Justice Stafford 
presiding. 


Now come here as well the plaintiffs by their Attorney Mr. 
Lorenzo A. Bailey as the defendant by its Attorney Mr. J. D. Eason 
Jr., and a jury of good and lawful men of this District, to wit: 
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John B. Jones, 
Allen F. Jackson, 
Lewis C. Jones, 
Samuel Johnson, 


Hamilton N. Jacobs, 
Adolph Kuntz, 
Homer L. Kitt, 
James W. Kennedy, 


John J. Kolb, 

Harry J. Kill, 

James T. Kenyon, 
Theodore A. Leckert, 


who, being duly sworn well and truly to try the issue herein joined, 
after the case is given them in charge upon their oath say they find 
said issue in favor of the defendant ; thereupon Counsel agree that 
judgment on verdict be entered instanter. 

Wherefore it is considered that the plaintiff- take nothing by this 
action, and that defendant go hence without day, be for 
10 nothing held, and recover of plaintiffs the costs of their de¬ 
fense, to be taxed by the Clerk, and have execution therefor. 

From the foregoing judgment the plaintiffs by their Attorney in 
open Court note an appeal to the Court of Appeals, and the maxi¬ 
mum of an undertaking for costs on said appeal is hereby fixed in 
Ihe sum of One hundred dollars ($100.), or, in lieu thereof a deposit 
of Fifty dollars ($50.00). 


Memorandum. 

November 23, 1921.—Undertaken g on appeal approved and filed. 

Assignment of Errors. 

Filed November 23, 1921. 

******* 

The plaintiffs are advised and so state for their assignment of 
errors that the Court erred at the trial of this cause, as follows: 

1. In holding that, upon the evidence, the automobile in question 
had been “used for carrying passengers for compensation ’ 7 within 
the meaning of those words as used in the policy in question. 

2. In holding that, upon the evidence, the plaintiff Marks had 
so used the automobile as to nullify the policy. 

3. In directing the jury to return a verdict for the defendant. 

4. In taking the case from the jurv. 

L. A. BAILEY, 

A. R. MULLOWNY, 
Attorneys for Plaintiffs. 

H Memorandum. 

December 10, 1921.—Plaintiffs’ Bill of Exceptions submitted. 
Supreme Court of the District of Columbia. 

Friday, January 27, 1922. 

Session resumed pursuant to adjournment, Mr. Justice Stafford 
presiding. 
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The Court having this day signed the hill of exceptions heretofore 
submitted in this cause, now orders the same of record as of the 
time of the noting thereof at the trial of said cause. 


Designation of Record on Appeal. 

Filed January 27, 1922. 

******* 

The Clerk will please prepare the transcript of record on appeal 
and include therein the following: 

1. Declaration, omitting all after Particulars of Demand. 

2. Pleas, omitting affidavit. 

8. Joinder in issue. 

4. Verdict and judgment and notation of appeal in open Court. 

5. Assignment of errors. 

6. Entries showing the fact and date of fding of appeal bond, and 
of presentation and submission of bill of exceptions and of settle¬ 
ment, signing and filing the same. 

7. This order. 

L. A. BAILEY, 
Attorney for Plaintiffs. 


12 Designation of Record by Appellee. 

Filed January 27, 1922. 

******* 

The Clerk of the above entitled court will please include in the 
transcript of record on appeal herein the following designated by 
the defendant: 

1. Affidavit of merits filed by the plaintiffs at the time of, and 
with their, declaration herein. 

2. This designation. 

J. D. EASON, Jr., 
Attorney for the Defendant. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia t ss: 

I, Morgan Tl. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 
1 to 12. both inclusive, to he a true and correct transcript of the 
record, according to directions of counsel herein filed, copies of 
which are made part of this transcript, in cause No. 63605 at Law, 
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wherein Fred M. Marks and Hurley Motor Company, (a Corpora¬ 
tion), are Plaintiffs and Home Fire and Marine Insurance Company 
of California, (a Corporation), is Defendant, as the same remains 
upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 1st day of February, 1922. 

[Seal of the Supreme Court of the District of Columbia.] 


LMG/EW. 


MORGAN H. BEACH, 

Clerk. 


14 In the Supreme Court of the District of Columbia. 

At Law. 


No. 63605. 

Fred M. Marks et al., Plaintiffs, 

vs. 

Home Fire and Marine Insurance Company of California, 

Defendant. 

Be it remembered, that in the Supreme Court of the District of 
Columbia on the 16th day of November, A. D., 1921, at the trial of 
this cause, wherein Fred M. Marks and Hurley Motor Company, a 
corporation, are plaintiffs and Home Fire and Marine Insurance 
Company of California, a corporation, is defendant, before the Hon¬ 
orable Wendell P. Stafford, one of the associate justices of said Court 
and a jury, evidence was adduced tending to prove that on Feb¬ 
ruary 28, 1919, the plaintiff Hurley Motor Company entered into an 
agreement in writing with the plaintiff Marks whereby he agreed 
to purchase from said Company the automobile mentioned and de¬ 
scribed in the plaintiffs’ declaration, for the sum of Seventeen Hun¬ 
dred and Seventy-five Dollars ($1,775.00) as the price thereof, on 
account whereof he then paid to said company the sum of Five Hun¬ 
dred and Seventy-five Dollars ($575,000), and it was thereby further 
agreed that the title to said automobile would remain vested in said 
Motor Company until full payment of the Twelve Hundred Dollars 
($1,200.00) then remaining due and unpaid on account of said 
purchase price, and that until such full payment the said automobile 
should, at the expense of said Marks, be insured against fire in the 
names and for the benefit of said Hurley Motor Company and said 
Marks “as interest may appear”; that said Marks then paid to said 
Motor Company the cost of said insurance, $75.44, and ob- 
15 taincd possession of said automobile, all in pursuance of said 
agreement; that thereupon the said Hurley Motor Company, 
acting for both parties to said agreement, applied to the defendant 
for such insurance and paid to the defendant the cost thereof, $75.44, 
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and thereupon the defendant issued and delivered to said Hurley 
Motor Company a policy in words and figures as follows: 


“No. 5282. 

Incorporated 1864. 

Home Fire and Marine Insurance Company of California, 

A. K. Simpson, Manager Eastern Department, 

70 Kilby Street, Boston, Mass., 

In consideration of the warranties and the premium hereinafter 
mentioned does insure the assured named and described herein upon 
the body, machinery and equipment of the automobile described 
herein while within the limits of the United States (exclusive of 
Alaska, the Hawaiian Islands and Porto Rico) and Canada, includ¬ 
ing while in building, on road, on railroad car or other conveyance, 
ferry or inland steamer, or coastwise steamer between ports within 
said limits, for the term herein specified and to an amount not ex¬ 
ceeding the amount of insurance herein specified, against direct loss 
or damage caused while this policy is in force, by the perils specific¬ 
ally insured against. 

Amount: $1,775.00,. Rate: 4.25. Premium: $75.44. 

Name of Assured: Fred M. Marks & Hurley Motor Company, as 
their interests may appeal*. 

Address of Assured: 1610 Kenilworth Avenue, N. E., Kenilworth, 
D Q No. Street. City. 

State. 

The term of this policy begins at noon on the 1st day of Marcy, 
1919. and ends at noon on the 1st day of March, 1920, Standard 
time. 

Amount of insurance: Seventeen Hundred and Seventy-Five & 
00/100 dollars ($1,775.00). 


Warranties. 

The following are statements of facts known to and warranted by 
the Assured to be true, and this policy is issued by the Company 
relying upon the truth thereof: 

1. Assured’s occupation or business is Driver—Bread Wagon. 

2. The following is the description of the automobile: 
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16 

Model, 

year. 

Trade name. 

Type of 
body (if 
truck, state 
tonnage). 

Factory 

number. 

List price. 

Advertised 
horse power. 

1918. 

Nash. 

Touring. 

111,919. 

$1,640. 

25 Ins. 


3. The facts with respect to 
scribed are as follows: 


Purchased by the 
assured. 

, - K N New or second 

Mo. Year. hand. 


the purchase of the automobile de- 


The autom obile de¬ 
scribed is fully paid 
for by the assured 
and is not mortgaged 
Actual cost to as- or otherwise encurn 
sured, incl u d - bered except as fol 
ing equipment. lows: 


March. 1919. New. 


$1,775.00. 


Encumbered. 


4. The uses to which the automobile described is and will be put, 
are Pleasure and business calls. 

5. The automobile described is usually kept in Private garage, lo¬ 
cated Rear 1610 Kenilworth Avenue, Kenilworth, D. C. 

No. Street. City. State. 

This policy is made and accepted subject to the foregoing stipula¬ 
tions and conditions, and to the following stipulations and condi¬ 
tions printed on back hereof, which are hereby specially referred to 
and made a part of this Policy, together with such other provisions, 
agreements, or conditions as may be endorsed hereon or added hereto; 
and no officer, agent or other representative of this Company shall 
have power to waive any provision or condition of this Policy except 
such as by the terms of this Policy may be the subject of agreement 
endorsed hereon or added hereto; and as to such provisions and con¬ 
ditions no officer, agent, or representative shall have such power or 
be deemed or held to have waived such provisions or conditions un¬ 
less such waiver, if any, shall be written upon or attached hereto, nor 
shall any privilege or permission affecting the insurance under this 
Policy exist or be claimed by the insured unless so written or at¬ 
tached. . 

Provisions Required by Law to be Stated in This Policy.—This 

policy is in a stock corporation. 

In witness whereof, this Company has executed and attested these 
presents; but this policy shall not be valid unless countersigned by 
the duly authorized Agent of the Company at Washington, D. C. 

J J. B. LEVISON, 

President. 

A. M. FOLLANSBEE, Jr., 

Marine Secretary. 

Countersigned at Washington, D. C., this 1st day of March, 1919. 

I. S. BREWER, 

A gent. 
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17 Perils Insured Against. 

(Except as Hereinafter Provided.) 

(A) Fire arising from any cause whatsoever and Lightning. 

( B) While being transported in any conveyance by land or water 
—stranding, sinking, collision, burning or derailment of such con¬ 
veyance, including general average and salvage charges for which the 
Assured is legally liable. 

(C) Theft, robbery or pilferage, excepting by any person or per¬ 
sons in the Assured’s household or in the Assured’s service or em¬ 
ployment whether the theft, robbery or pilferage occur during the 
hours of such service or employment or not, and excepting also the 
wrongful conversion or secretion by a mortgagor or vendee in posses¬ 
sion under mortgage, conditional sale or lease agreement, and ex¬ 
cepting in any case other than in case of total loss of the automo¬ 
bile described herein, the theft, robber} 7 or pilferage of tools and re- 
pair equipment. 


Exclusions. 

1. It is a condition of this policy that this Company shall not be 
liable for: 

(a) Loss or damage to rolx^s, wearing apparel, personal effects 
or extra bodies; 

(b) Loss or damage which may be caused directly or indirectly 
by invasion, insurrection, riot, civil war or commotion, or military or 
usurped power; 

2. It is a condition of this policy that it shall be null and void: 

(a) If the automobile described herein shall be used for carrying 
passengers for compensation, or rented, or leased, or operated in any 
race or speed contest during the term of this policy; 

(b) If at the time a loss occurs there be any other insurance cov¬ 
ering against the risks assumed by this policy which would attach 
if this insurance had not been effected; 

(c) If the interest of the Assured in the property be other than 
unconditional and sole ownership, or if the subject of this insurance 
be or become encumbered by any lien or mortgage except as stated 
in Warranty No. 3 or otherwise endorsed hereon ; 

( d) If this policy or any part thereof shall be assigned without the 
consent of this Company, endorsed hereon or in case of transfer or 
termination of any interest of the Assured other than by the death of 
an Assured, or any change in the nature of the insurable interest of* 
the Assured in the property described herein, either by sale or other¬ 
wise. 

18 Conditions Referred to in Body of Contract. 

Valuation.—The said automobile described herein (body, ma¬ 
chinery and equipment) is valued at the sum insured. 

Repair or Rebuild.—In the event of loss or damage under this 
policy, this Company shall be liable only for the actual cost of re- 
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pairing, or, if necessary, replacing the parts damaged or destroyed. It 
shall be optional with this Company to repair, rebuild, or replace the 
property lost or damaged with other of like kind and quality within 
a reasonable time, on giving notice within thirty days after the re¬ 
ceipt of the sworn statement of loss herein required of its intention 
so to do, but there can be no abandonment to this Company of the 
property described. 

Automatic Reinstatement.—In the event of loss or damage to said 
automobile whether such loss or damage is covered by this policy or 
not, the liability of this Company under this policy shall be reduced 
by the amount of such loss or damage until repairs have been com¬ 
pleted, but shall then attach for the full amount as originally written, 
without additional premium. 

Notice and Proof of Loss.—In the event of loss or damage the As¬ 
sured shall forthwith give notice thereof in writing to this Company 
or the authorized agent who issued this policy, and shall protect, 
the property from further loss or damage; and within sixty days 
thereafter, unless such time is extended in writing by this Company, 
shall render a statement to this Company, signed and sworn to by 
said Assured, stating the knowledge and belief of the Assured as to 
the time and cause of the loss or damage, the interest of the Assured 
and of all others in the property; and the Assured, as often as re¬ 
quired, shall exhibit to any person designated by this Company all 
that remains of any property herein described, and submit to ex¬ 
aminations under oath by any person named by this Company, and 
subscribe the same; and, as often as required, shall produce for ex¬ 
amination all books of account, bills, invoices, and other vouchers, 
or certified copies thereof if originals be lost, at such reasonable place 
as may be designated by this Company or its representative, and shall 
permit extracts and copies thereof to be made. 

It is a condition of this policy that failure on the part of the As¬ 
sured to render such sworn statement of loss to the Company within 
sixty days of the date of loss (unless such time is extended in writing 
by the Company) shall render such claim null and void. 

Appraisal.—In the event of disagreement as to the amount of loss 
or damage the same must be determined by competent and disin¬ 
terested appraisers before recovery can be had hereunder. The As¬ 
sured and this Company shall each select one, and the two so chosen 
shall then select a competent and disinterested umpire. Thereafter 
the appraisers together shall estimate and appraise the loss or damage, 
stating separately sound value and damage, and failing to agree, 
shall submit their differences to the umpire; and the award in writh¬ 
ing of any two shall determine the amount of such loss or damage; 
the parties thereto shall pay the appraiser respectively selected by 
them and shall bear equally the expenses of the appraisal and 
umpire. 

Payment of Loss.—This Company shall not be held to have waived 
any provision or condition of this policy or any forfeiture thereof by 
any requirement, act or proceeding on its part relating to the ap¬ 
praisal or to any examination herein provided for; and the sum for 
which this Company is liable, pursuant to this policy, shall be payable 
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sixty days after the notice, ascertainment, estimate and satisfactory 
proof of the loss herein required, have been received by this 
19 Company, including an award by appraisers when appraisal 
is required hereunder. 

Protection of Salvage.—Any act of the Assured or this Company, 
or its agents, in recovering, saving and preserving the property de¬ 
scried herein in case of loss or damage, shall be considered as done 
for the benefit of all concerned and without prejudice to the rights of 
cither party, and all reasonable expenses thus incurred shall con¬ 
stitute a claim under this policy. 

Subrogation.—If this Company shall claim that the loss or damage 
was caused by the act or neglect of any person or corporation, private 
or municipal, this Company shall, on payment of the loss, be sub¬ 
rogated to the extent of such payment to all right of recovery by the 
Assured for the loss resulting therefrom, and such right shall be as¬ 
signed to this Company by the Assured on receiving such payment. 

It is a condition of this policy that this insurance shall not inure 
to the benefit of any carrier whatsoever but the right of the Assured 
to recover under this policy shall not be prejudiced by any release 
from liability which may have been given to any railroad or other 
carrier or bailee in any bill-of-lading or other contract of carriage 
or storage, and this Company concedes to the Assured the right to 
give such release; any right of recovery the Assured is entitled to 
against said carrier or others shall, by subrogation, inure to the 
benefit of this Company upon payment of the claim and this com¬ 
pany shall be entitled, if it so desire, to take over and conduct in 
the name of the Assured, the defense of any action, or to prosecute 
any claim for indemnity, damages or otherwise against any third 
party. 

Cancellation.—This policy shall be cancelled at any time at the 
request of the Assured; or by the Company by giving five days’ 
notice of such cancellation. If this policy shall be cancelled as 
hereinbefore provided, or become void or cease, the premium having 
been actually paid, the unearned portion shall be returned on sur¬ 
render of this policy, this Company retaining the customary short 
rate; except that when this policy is cancelled by this Company by 
giving notice it shall retain only the pro rata premium. Notice of 
cancellation mailed to the address of the Assured stated in the policy 
shall be a sufficient notice; the check of the Company, or its agent, 
when similarly mailed shall be a sufficient tender of any unearned 
premium. 

Misrepresentation and Fraud.—This entire policy shall be void if 
the Assured or his Agent has concealed or misrepresented, in writing 
or otherwise, any material fact or circumstance concerning this in¬ 
surance or the subject thereof; or if the Assured or his agent shall 
make any attempt to defraud this Company either before or after 
the loss. 

Agent.—No person shall be deemed an agent of this Company un¬ 
less specifically authorized in writing by the Company. 

Suit Against Company.—No suit or action on this policy, for the 
recovery of any claim shall be sustainable in any court of law or 
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equity unless the Assured shall have fully complied with all the fore¬ 
going requirements, nor unlaws commenced within twelve months 
next after the happening of the loss, provided that where such limita¬ 
tion of time is prohibited by the laws of the State wherein this policy 
is issued, then and in that event no suit or action under this policy 
shall he sustainable unless commenced within the shortest limitation 
permitted under the laws of such State.” 

Evidence also was adduced tending to prove that when the auto¬ 
mobile was so purchased and insured as aforesaid the said 

20 Marks was driver of a bread wagon for a bakery at the city of 
Washington, D. C., and his working hours eacji day were from 

1 A. M., until 12 m.; that he then intended to use the automobile 
for the pleasure of himself and his family consisting of his wife, 
his mother and his three young children; but at the same time he 
contemplated efforts to increase his earnings by using the auto¬ 
mobile as a passenger vehicle for hire, and discussed this matter 
with his wife, which use is commonly known as “hacking,” and 
accordingly and so as not to break the law against hacking a car 
without a license, he applied for and obtained a license to make 
such use of it in the District of Columbia, which license is in words 
and figures as follows: 

“1919. 1920. 

No. 1052. 

District of Columbia License 

is hereby granted, from the first day of April. 1919, until the first 
day of April, 1920, to Fred Marshall Marks as Driver of Passenger 
Vehicle for hire located at No. 1610 Kenilworth Ave., D. C. as pro¬ 
vided for by the laws governing the District of Columbia. 

Amount paid $1.00, One Dollar. 

In testimony whereof, I have hereunto set my hand and seal this 
7th day of April, one thousand nine hundred and nineteen. 

WADE H. COOMBS, 
Superintendent of Licenses. 

A. W”; 

that for said license he paid one dollar and at the same time he was, 
by the District officials, furnished with a so-called “Hacker’s badge” 
and also an identification card containing his name and his picture, 
but that he had never worn said badge or displayed said card, nor 
had he ever displayed said badge or said card: that during the term 
of the license he did not own or use any automobile other than the 
automobile mentioned in the policy; that during the period com¬ 
mencing on or about April 20, 1919, and ending on August 10, 
1919, he took out his Aunt once and his personal friend Burns 
and other friends four or five times, riding for pleasure in said 
automobile; that on the said occasion when he took out his aunt 
he went through Potomac Park and other places in said city 

21 and the ride ended at the Union Station, where his cousin, 
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acting for said aunt, handed to him, Marks, $16.00 and in¬ 
sisted upon its acceptance by him for the trip and he so accepted it 
for the trip; that on two occasions between said dates lie took out liis 
friend Hums and other persons to Marlboro, Maryland, in said car, 
and they had dinner together there and Burns for each of said trips 
paid him, Marks, $10.00, which was the charge usually made by 
hackers for the trip from Washington to Marlboro; that he also took 
some parties in said car to Baltimore one time between said dates from 
Washington for which trip he was paid a sum of money; that all 
said trips were between April 20th and August 10th, 1910; that all 
he so received did not exceed $50.00; that until after the machine was 
destroyed by fire in December, 1919, the said policy was in the 
possession of the plaintiff, Hurley Motor Company, but he, Marks, 
first learned that the policy contained the provision that it would 
be void if he used the automobile for carrying passengers for com¬ 
pensation two or three months after it was issued, when some employe 
of the Motor Company, having heard that he, Marks, had obtained 
said license, told him that the policy contained such a provision, 
but Marks later testified that he first learned of this provision or con¬ 
dition in August, 1919, and did not use the car for hacking after 
August 10, 1919; that on Sunday evening, December 21, 1919, fire 
broke out in said automobile and destroyed it while it was 
22 being driven by said Marks in said District; that on Monday 
morning, December 22, 1919, the said Marks reported said 
loss and destruction to the defendant and on or about January 6, 
1920, the plaintiffs rendered to the defendant a written statement and 
proofs, sworn to, as required by said policy, of said fire and the loss 
and damage caused thereby with their claim for payment ; that the 
defendant rejected said claim and in reference thereto, by letter dated 
January 21, 1920, stated to the plaintiffs as follows: 

"Your claim filed against this Company as a result of loss by 
fire set forth in proof of loss executed by you under date of the 6th 
inst,, showing fire loss occurring to Nash Touring Car, factory No. 
111,919, insured under policy No. 5282 in this Company, has been 
received and this is to advise that the claim in question cannot be 
considered by this Company in view of the fact that certain pro¬ 
visions of the policy referred to have been violated. Upon surrender 
of the said policy, this Company will refund the unearned portion 
of the premium.”; 

that the plaintiffs' incurred expenses for hauling and storage amount¬ 
ing to $93.00 in recovering, saving and preserving that portion of 
said automobile which was not destroyed by said fire and after due 
notice to the defendant sold said portion for $1/5.00 and that the 
balance due to said Motor Company from said Marks at the time of 
said trial on account of said purchase price first hereinbefore men¬ 
tioned was $288.00. 

On cross examination the plaintiff Marks admitted that he wrote 
and sent to the defendant’s Manager for said District a letter in 
words and figures as follows: 
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“Washington, D. C., 

Mr. Brewer. Dec. 26th, 1910. 

Dear Sir: 

On Sunday, December 21st about 7 P. M. I started from my 
bouse—1610 Kenilworth, N. E. to visit a sister on Marlboro pike in 
my machine a seven pass. Nash car; on Riggs bill near the pike 
my machine caught afire and burnt to the chas-is. Back firing was 
the cause of the fire as far as I know. 

Respt., FRED M. MARKS. 

P. S.—I have backed my ear three or four months back as I have 
backer’s license but at time of fire was not backing. 

Respt,, FRED M. MARKS. 

23 On cross examination the plaintiff Marks also admitted that 

he made an affidavit herein when this suit was filed con¬ 
taining, among other statements, the following: 

“Ever since long prior to the date of said policy, March 1, 1919, 
I have been continuously employed as driver of a bread wagon and 
1 purchased said automobile for my own personal use and recreation 
for myself and my family during the small portion of each day 
after performance of my duties on the bread wagon. One of my 
personal friends urged me to take him on a trip in said automobile, 
and so that the expense of running the machine would not fall on 
me, he offered to pay me $10.00 therefor, the same that he had been 
paying to others, and I consented, not for purpose of gain, but to 
comply with his wish and enjoy his companionship. Accordingly, 
and in order to avoid any question as to the legality of such an ar¬ 
rangement, I obtained a District of Columbia license, dated April 
7, 1919, “as driver of passenger vehicle for hire”, and during, and 
only during the period commencing on or about April 20, 1919, 
and ending on August 10, 1919, I took him and three other personal 
friends on a few trips and received from them small sums of money 
for my own time and for the wear and tear, oil, gasoline and other 
expense of operating the automobile.” 

The plaintiff Marks also testified that said statement last above 
quoted was true, and that he did carry persons in said car between 
said dates in and outside the District of Columbia and that he took 
persons on said automobile four or five different times in the manner 
above stated between said dates for which he was paid about, but not 
over, $50.00 all told; He later testified that he never at any time 
offered to use said automobile for carrying any person for compensa¬ 
tion ; that he never asked his Aunt or said Burns or anyone for said 
money but that the same was paid to him without request or solicita¬ 
tion on his part; that some time after obtaining said Hacker’s li¬ 
cense he and his wife concluded that the use of the said automobile 
by him for hacking would require time which should be devoted to 

2—3780a 
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family recreation and time lie needed for rest and he therefore aban¬ 
doned the idea of making such use of the automobile. 

Mr. Hurley, President and Manager of the plaintiff corporation, 
testified that in order to determine the rate of insurance he usually 
called the attention of purchasers of automobiles, at the time 
‘24 of purchase, to the provision in the policy as to carrying 
passengers for compensation and that he was quite sure lie 
called Marks’ attention to it, but could not say positively. 

Mr. Irving Brewer, District agent of the defendant, testified that 
the defendant did not insure cars used for hacking at any rate. They 
were on their prohibited list. 

Counsel for the parties respectively then announced the testimony 
was closed. Thereupon counsel for the defendant moved the Court 
to direct the jury to return a verdict for the defendant, to which mo¬ 
tion counsel for the plaintiffs then and there objected, but the Court 
overruled said objection and granted said motion and thereupon di¬ 
rected the jury to return a verdict for the defendant to which action 
by the court in overruling said objection and in granting said motion 
and in directing the jury to return a verdict for the defendant the 
plaintiffs, by counsel, then and there excepted, which said 
25 exception was then and there duly noted by said Justice in 
his minutes, and thereupon the jury, in obedience to said di¬ 
rection, did return a verdict for the defendant. 

And thereupon the plaintiffs, by counsel, prayed the court to set¬ 
tle and sign this their bill of exceptions and cause the same to be 
entered of record, nunc pro tunc, which is accordingly done this 
27th day of January, A. D., 1922, in duplicate. 

WENDELL P. STAFFORD, Justice. 

Messrs. Gardiner and Eason, Attorneys for defendant, will please 
take notice that at 10 o’clock A. M., on the 16th day of December, 
A. D. 1921, or as soon thereafter as counsel may be heard, we shall 
submit to the court the foregoing bill of exceptions to be settled. 

L. A. BAILEY, 

A. R. MULLOWNY, 

A ttorneys for Plaintiffs. 

Received the foregoing notice and a copy of the foregoing pro¬ 
posed bill of exceptions this 5 th day of December, 1921. 

J. D. EASON, Jr., 
Attorneys for Defendant. 

[Endorsed:] No. 63,605. At Law. Marks et al., v. Home F. & 
M. Ins. Co. Bill of Exceptions. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3780. Fred M. Marks et al., appellants, vs. Home Fire and Marine 
Insurance Company of California, a corporation. Court of Appeals, 
District of Columbia. Filed Feb. 1, 1922. Henry W. Hodges, 
clerk. 
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IN THE COURT OF APPEALS OF'THE DISTRICT. 

OF COLUMBIA. T ' "" 

No. 3,780. 


Fred M. Marks and Hurley Motor Company, a Cor¬ 
poration, Appellants , 

vs . 

Home Fire and Marine Insurance Company of Cali¬ 
fornia, a Corporation. 


BRIEF FOR APPELLANTS. 


Statement. 

In the Supreme Court of the District of Columbia the ap¬ 
pellants, plaintiffs, sued the appellee, defendant, to recover 
the amount of loss by fire, of a certain automobile under a 
certain policy of insurance. At the trial the court, upon 
all the evidence, directed the jury to return a verdict for 
the defendant, which was accordingly done, to all which the 
plaintiffs duly excepted. From the judgment entered on 
said verdict the plaintiffs duly prosecute this appeal. 

The main issue raised by the pleadings was whether the 
automobile was “used for carrying passengers for compen¬ 
sation,” contrary to the true intent and purpose of the policy, 
and the question involved in this appeal is whether the court 
erred in taking that issue from the jury and deciding it in 
favor of the defendant. 
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The essential facts appearing 


in the bill of exceptions ( R., 


0) are as follows: 

By the policy, dated March 1, 1910, the defendant in¬ 
sured the plaintiffs upon the automobile against loss or dam¬ 
age by tire. On December 21, 1910, during the term of the 
policy, the automobile was destroyed by fire whereof notice 
with statement and proofs of loss were duly presented by the 
plaintiffs to the defendant, to which the defendant responded 
that “the claim in question cannot lx considered by this 
company in view of the fact that certain provisions of the 
policy referred to have l>een violated (R., 10). The pro¬ 
vision referred to was as follows: ‘‘It is a condition of this 
policy that it shall be null and void if the automobile de¬ 
scribed herein shall be used for carrying passengers for 
compensation" (R., 12). One of the warranties in the pol¬ 
icy is as follows: “The uses to which the automobile de¬ 
scribed is and will lie put, are pleasure and business calls 
( R.. 11). Until after the fire the policy was in the posses¬ 
sion of the Hurley Motor Company. Marks, who had pos¬ 
session of the automobile after the date of the policy, did 
not know it contained the provision as to “carrying passen¬ 
gers for compensation*' until some time in August, 1010 
(R., 1(1). He Ixmght the automobile for the pleasure of 
himself and his family, consisting of his mother, his wife 
and his three young children. He was driver of a bread 
wagon and contemplated efforts to increase his earnings by 
using the automobile as a passenger vehicle for hire and 
on April 7, 1010, obtained a hacker's license and a hacker’s 
badge and card but never wore the badge or displayed the 

o 

card (R., l.V), but later he abandoned the idea of making 
such use of the automobile (R., 17,.18). During the period 


from April 20 to August 10, 1010, he took his aunt out 
riding and at the end of the ride she handed him $10, and 

o 

insisted that he accept it. Four or five times during the 
same period lie took some personal iriends out riding and 
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they also offered to pay him for his expenses for oil, gaso¬ 
line, etc. Altogether, what he received from them and from 
his aunt did not exceed $50. He never asked any of them 
for the money. They paid it to him without request or 
solicitation on his part. He never at any time offered to use 
the automobile for carrying any person for compensation 
(R., 15-17). 

The plaintiffs say the court erred at the trial as follows: 

1. In holding that, upon the evidence, the automobile in 
question had l>een “used for carrying passengers for com¬ 
pensation” within the meaning of those words as used in 
the policy in question. 

2. In holding that, upon the evidence, the plaintiff Marks 
had so used the automobile as to nullify the policy. 

3. In directing the jury to return a verdict for the de¬ 
fendant. 

4. In taking the ca.se from the jury. 

Points and Authorities. Argument. 

I, 

Forfeitures are not favored. The courts will construe 
policies liberallv toward the insured, so as to avoid for¬ 
feitures. 


25 App. 1). C., 40, 1)8, 71. Patterson u. Ocean A. & 
G. Corporation. 

“ Where a policy of insurance is so framed as to leave 
room for two constructions the words used should l>e inter¬ 
preted most strongly against the insurer.” The court “ in¬ 
terprets the contract so as to do no violence to the words 
used, and yet to meet the ends of justice.” 

ISO U. S. 132, 134, 130, 138, Liverpool &c. Ins. Co. 
Kearnev. 
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II. 

Marks* aunt and the four or five others from whom he 
received money were not passengers. They were guests. 

Passenger : “ A traveler by some established convey¬ 

ance, as a coach, steamboat, railroad train, etc.” 

Webster’s International Dictionary. 

Passenger : “ One who has taken a place in a public 

conveyance, by virtue of a contract, for the purpose of being 
transported from one place to another, on the payment of 
fare or its equivalent." 

Bouvier’s Law Dictionary. 

“ The word ‘ passenger’ ordinarily conveys the idea of 
one who, for hire, has taken a place in a public conveyance 
for the purpose of being transported from one place to 
another.” “ A passenger, in the legal sense of the word, is 
one who travels in some public conveyance by virtue of a 
contract, express or implied, with the carrier, as the payment 
of fare, or that which is accepted as equivalent therefor.” 

0 words and Phrases citing : 

Penna. R. Co. 7'. Price, 113 U. S., 218. 

Anderson’s Die. of Law. 

III. 

Nor was the money received by Marks as “ compensa¬ 
tion." It was a mere gratuity. 

The purpose of the condition was to avoid risks on auto¬ 
mobiles used as public conveyances. It was not intended 
to prevent the acceptance, by Marks, of voluntary contribu¬ 
tions from his relatives or personal friends toward the ex¬ 
penses of the trip. 
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IV. 

The mere fact that Marks, in his letter to Brewer (R., 
17), said, “ I have hacked the car” is unimportant because 
that is not mentioned in the policy and, whatever he meant 
by that expression, the uncontradicted evidence fails to show 
that the car was ever used as a public conveyance of pas¬ 
sengers for hire or that any who rode in it were passengers 
in the proper sense of the word. 

Lorenzo A. Bailey, 
Attorney for Appellants. 
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In the 


Court of Appeals of the District of Mila. 

January Term, 1922. 

No. 3780 


Fred M. Marks and Hurley Motor Company, 

A Corporation 
Appellants, 


vs. 


Hu: ie Finn and Marine Insurance Company of Cali¬ 
fornia, A Corporation, 

Appellee. 


BRIEF FOR APPELLEE 


STATEMENT OF CASE 

As its statement of the case, the appellee wishes only 
to correct a few statements in appellant’s statement 
which might he confusing or misleading. The appell¬ 
ant, Marks, knew of the provisions in the policy 
against hauling passengers for compensation (R 16) as 
early as “two or three months’’ after the policy issued 
on March 1, 1919, and at the time he bought the car he 
contemplated using it for carrying passengers for hire 
(R 15) and talked this matter over with his wife. As 
to whether Marks only carried personal friends, or 
whether carrying personal friends would breach the 
policy, or whether he ever asked them for money, or 
whether he offered to carry persons for compensation, 
are matters wherein the record will speak for itself. 





VRGUMENT— THE CONDITIONS OF THE 

POLICY 

The conditions in the policy broken by the appellant, 

Marks, are as follows: , , i n 

. “•> it is a condition of this policy that it shall pe 

i ull'ind void: (a) It the automobile described herein 

X tfuS for ..Wins PM"-*™- 

tion or rented, or leased, or operated m any race oi 
I ;,, ' outest during the term of this policy. (B 12) 
P “ 4 * The uses to which the automobile described is 

,,,d Vie pnt, I*—™ " ld “ lls - 

(R 11) 

“Misrepresentation and Fraud.— This entire policy 
shall be void if the assured or his agent lias conceale 
or misrepresented, in writing or otherwise, any ma - 
rial fact or circumstance concerning this insurance or 
the subject thereof; or if the assured or his agent shall 
make any attempt to defraud this company either 
fore or after the loss. (R 14) 

There is nothing ambiguous about this contract The 
insured agreed that the automobile should be used tor 
pleasure and business calls, and that the policy should 
be null and void if the automobile was used for carry - 
passengers for compensation. 

\CTS CONSTITUTING BREACH OF THE 

POLICY 

1. The policy sued on was issued and dated March 
1. 1919, for one vear ending March 1, 1920. I rom e 
very time the appellant Marks bought the machine, 
(R 15) he contemplated using it for carrying passen¬ 
gers for hire or compensation and discussed this with 
his wife, according to his own testimony, and in order 
jiot to break the law against hacking a car without a 
license, he procured a license as a DR1VEK A 

PASSENGER VEHICLE FOR HIRE from the Dis¬ 
trict of Columbia, dating from April 1, 1919, a copy ot 
which license appears on page 15 of the Record. 
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2. Marks paid $1.00 for this license and secured a 
“hacker’s badge” and an “identification card” con¬ 
taining his name and picture. 

3. Then follows Marks’ own testimony (R 15-16-17) 
showing that he carried for hire or compensation his 
aunt, Burns, and several other persons in the District 
of Columbia, to Marlboro, Maryland, and Baltimore, 
Maryland, on various trips, for which he actually ac¬ 
cepted a money compensation amounting to about 
$50.00. The testimony seems to show that Marks car¬ 
ried on this business quite generally from April 20 to 
August 10,1919. 

4. Marks’ own testimony shows (R 16) that while 
the policy was in the possession of the Hurley Motor 
Company, he had these conditions in the policy called 
to his attention by a Hurley Motor Company employee 
as early as “two or three’’ months after the date of the 
policy, or as early as May 1 or June 1, 1919, though he 
admits continuing his business of carrying passengers 
for hire or compensation until August 10, 1919. How¬ 
ever, our contention is that whether he knew of the con¬ 
ditions in the policy or not is immaterial, for he is 
deemed to have known them. Mitchell vs. Insurance 
Co., 16 D. C. 241, holding that the insured is deemed to 
have read his policy and agreed to its terms. 

5. By his own letter, (R 17) Marks admits hacking 
his machine during the life of the policy, three or four 
months previous to December 26,1919/ 

6. As the strongest possible proof that Marks 
broke the conditions of his policy, in his affi¬ 
davit of merit (R 4-17) he admits carrying passengers 
for compensation, namely: “Small sums of money for 
my own time, and for the wear and tear, oil, gasoline 
and other expenses of operating the machine.” He fur¬ 
ther testified (R 17) that he and his.wife finally con¬ 
cluded that the use of said automobile by him for hack¬ 
ing would require time which should be devoted to re¬ 
creation, and he abandoned such use of the automobile. 



7. Mr. Brewer, district ^reused for 

tified that the ,h;te.Hlant <l prohibited 

hacking at any rate. 1»‘‘> ' uu 
list.” 

\11 the authorities support ap- 

A PELLEE’S CONTENTION 

While there is nothing a iJ|'gaid^Mitchell vs. 
our Court of Appeals on this point sum 

Ins. Co., 16 D.C. 270: 

‘•Where the terns of a ««utr«ct 
and unambiguous tin > ai 1 , ense Imperial 

in their plain, ordinary and popriv " b 

Fire Ins. Co. vs Coos, 151, U. S. 4o2,4t>.i. 

While if the terms of a 

higuous, the construction moat‘tatorabU ^ ^ ^ 
will be adopted, coin .U ^ 1 . contraets , policies of 

biguities in Ins ta\ oi. ^ infprnretation conso- 

insurance will receive reasonable interpraan 

nant with the apparent 0 and 

iSSrf paragraph from syllabus.) 

Where the terms of a fl r ‘‘ ’ ” f S ' t Yi ^'ih o ,,V-rtv ^ is^mort- 

'XTAS oi SV^i n»«f» 1 - 20 u - 

c. 50, has held: 

“There is no ambiguity in the language ot the cornli- 

or by a ^saVe in'ca^e of default of the mortgagor. 

Each is a chattel mortgage within the ordinary mean- 
ing of the term 
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Under an automobile lire insurance policy contain¬ 
ing a provision that “if the automobile be or become 
incumbered , y the policy should be void, our Court ot 
appeals in Springfield Fire and Marine Ins. C o. vs. 
Chandlee, 41 D. C., 212, held: 

“That the provision upon which the defendant relies 
to avoid this policy is reasonable and competent for the 
parties to agree upon. * * ‘ * * * That the sole 

question, therefore, is whether, by said instrument of 
July 5, 1911, the plaintiff incumbered the insured prop- 
ertv. If he d : d, the company had a right to insist that 
its liability under the policy was thereby terminated. 
* * * * That inasmuch as the defendant insisted 

unon the letter of its contract, it was entitled to a 
direct verdict.” 

Construing a policy of insurance providing that it 
should be void if the insured was not the unconditional 
owner, or if the property was incumbered, our Court 
in Dumas vs. Ins. Co., 12 D. C., 256 held: 

“A contract of insurance in this regard is no differ¬ 
ent from other contracts; and the function of the Court 
is to construe them, not make them. In the absence of 
statutory provisions to the contrary, insurance com¬ 
panies have the same rights as individuals to limit 
their liability, and to impose whatever conditions they 
please upon their obligations not inconsistent with 
public policy; and the Courts have no right to add any¬ 
thing to their contracts, or take anything from them.” 

In the case of the Imperial Fire Ins. Co. of London, 
England, vs. The County of Coos, 151 U. S. 452, the 
Supreme Court of the United States passed upon this 
question in a very convincing manner. The suit was 
upon a fire insurance policy on a court house, which 
policy, among other provisions, contained the follow¬ 
ing: 

“This policy shall be void and of no effect if, with¬ 
out notice to this company and permission therefor in 




writing indorsed hereon *** the premises shall be 
used or occupied so as to increase the lisk or it 

risk be increased *** by any means within the knowl¬ 
edge and control of the insured *** or if mechanics 
are employed in building, altering, or repairing prem¬ 
ises named herein, except in dwelling-houses, where not 
exceeding five days in one year are allowed tor re¬ 
pairs.” 

The Trial Court instructed the jury that the question 
they had to decide was whether or not the alteiations 
in repairing the building were such that increased the 
risk upon the night in which the building burned. 

The Supreme Court held that this instruction vas 
erroneous and that the question was whether or not the 
conditions of the policy had been broken. 

The Court said in its opinion: 


“Contracts of insurance are contracts of indemnity 
upon the terms and conditions specified in the policy 
or policies, embodying the agreement of the parties. 
For a comparatively small consideration the insurer 
undertsakes; to guaranty the insured against loss or 
damage, upon the terms and conditions agreed upon, 
and upon no other, and where called upon to pay, in 
case of loss, the insurer, therefore, may justly insi; t 
upon the fulfillment of these terms. If the in ured can¬ 
not bring himself within the conditions of the policy. In* 
is not entitled to recover tor the loss. The terms of the 
policy constitute the measure of the insurer’s liability, 
and in order to recover, the assured must show himself 
within those terms, and if it appears that the contract 
has been terminated by the violation on the part of the 
assured, of its conditions, them there can be no right of 
recovery. The compliance of the assured with the 
terms of the contract is a condition precedent to the 
right of recovery. If the assured has violated, or 
failed to perform the conditions of the contract, and 
such violation or want of performance has not been 
waived bv the insurer, then the assured cannot recover. 



It is immaterial to consider the reasons for the condi¬ 
tions or provisions on which the contract is made to 
terminate, or any other provision of the policy which 
has been accepted and agreed upon. It is enough that 
the parties have made certain terms, conditions on 
which their contract shall continue or terminate. The 
Courts may not make a contract for the parties. Their 
function and duty consists simply in enforcing and car¬ 
rying out the one actually made.” 

“It is settled, as laid down by this Court in Thompson 
vs. Phenix Ins. Co. of Brooklyn, 13G U. S. 287 34:408, 
that when an insurance contract is so drawn as to be 
ambiguous, or to require interpretation, or to be fairly 
susceptible of two different constructions, so that rea¬ 
sonably intelligent men on reading the contract would 
honestly differ as to the meaning thereof, that con¬ 
struction will be adopted which is most favorable to the 
insured. ,, 

“But the rule is equally well settled that contracts of 
insurance, like other contracts, are to be construed ac¬ 
cording to the sense and meaning of the terms which 
the parties have used and if they are clearn and unam¬ 
biguous, their terms are to be taken and understood in 
their plain, ordinary, and popular sense. 

It is entirely competent for the parties to stipulate 
as they did in this case, “that this policy should be void 
and of no effect, if, without notice to the company, and 
permission therefor indorsed thereon *** the prem¬ 
ises shall be used or occupied so as to increase the risk, 
or cease to be used or occupied for the purposes stated 
herein *** or the risk be increased by any means 
within the knowledge or control of the assured; *** 
or, if mechanics are employed in building, altering, or 
repariring premises named herein, except in dwelling 
houses, where not exceeding five days in one year are 
allowed for repairs.’’ 

“These provisions are not unreasonable. The insurer 
may have been willing to carry the risk at the rate 
charged and paid, so long as the premises continued in 





lhe condition in which they were at tlie date of the con- 

Si the company m, to* 

r'SSS °« Ske SoS«P«U- 

lioiSnii CO ditioaa on »hich the policy or the contract 
Xufd terminal.. Th«e term, and «-*£•»•**« 
policy present no ambiguity whateveir. T 
conditions are separate and distinct and wh y 
pendent of each other. The first three ot the abo 
conditions depend upon an actual increase ot risk by 
mm act or conduct on the part of U» in.uKdt tat the 
last condition is disconnected entirely from the tomer, 
whether the risk be increased or not The last conct 
timi mav properlv be construed as if it stood alone, ana 
a material alteration and repair of the building beyon 
that was incidental to tlie ordinary repairing neces¬ 
sary for its preservation. Without the consent ot the 
insurer, would be a violation of the condition of the 
policy, even though the risk might not have been, in 
fact, increased thereby. The condition that the policy 
should be void and of no effect if ‘mechanics are em¬ 
ployed in building, altering, or repairing the premises 
named herein,’ without notice to or permission of the 
insurance companv, being a separate and valid stipula¬ 
tion of the parties, its violation by the insured termin¬ 
ated the contract of the insurer, and it could not there¬ 
after be made liable on the contract, without having 
waived that condition, merely because in the opnnon of 
the Court and the jury the alterations and repairs ot 
the building did not, in fact, increase the risk. The 
specific thing described in the last condition as avoid¬ 
ing the policy, if done without consent, was one which 
the insurer had a right, in his own judgment, to make 
a material element of the contract, and being assented 
to bv the assured, it did not rest in the opinion of other 
parties. Court or jury, to say that it was immaterial, 
unless it actually increased the risk, ’ 

The Court, in its decision, also quoted the case of 



Kyte vs. Commercial U. Assur. Co., 3 L. R. A. 0 O 8 ,14J 
Mass 116, in which a policy was sued upon which con¬ 
tained the provision that it became void if the artic es 
subject to legal restriction shall be kept in quantities 
or manner different from those allowed or prescribed 

by law. ... , . 

The Trial Judge instructed the jury in substance 

that if the illegal use was temporary, not contemplated 
at the time when the policy was taken by the plaint in 
and ceased before the fire, then the fact that he had 
made an illegal use of the premises during the time 
covered by the policy would not deprive' the plaintiff 
of the right to maintain the action; and that hi.> right 
under the policy, if suspended while the illegal use ol 
the building continued, would revive when he ceased to 
use it illegally. The Supreme Judicial Court of Mas¬ 
sachusetts, in considering this instruction, said: 

“The question is thus presented whether the pro¬ 
vision of the policy shall be void in case of an increase 
of risk, means that it shall be void only during the time 
while the increase of risk may last, and may revive 
again upon the termination of the increase of risk. 

“The contract of insurance depends essentially upon 
an adjustment of the premium to the risk assumed. It 
the assured by his voluntary act, increased the risk, and 
the fact is not known, the result is that he gets an in¬ 
surance for which he has not paid , 99 and again; “An 
increase of risk which is substantial, and which is con¬ 
tinued for a considerable period of time, changes the 
basis upon which the contract of insurance rests, and 
since there is a provision that in case of an increase of 
risk which is consented to, or known by the assured and 
not disclosed, and the assent of the insurer obtained, 
the policy shall be void, we do not feel 11 ^ 
qualify the meaning of these words by holding that the 
policy is only suspended during the continuance of such 
increase.’’ 





it is extremely important litre to note, also, that the 
same Massachusetts Court, quoted and approved by 
the oupreme Court of the United States in the Coos 
Cou.ity case above, m tiie recent case of Elder vs. Fed¬ 
eral ins. Co., 213 Mass. 381); 100 N. E. 655, has passed 
upon a state oi facts identical to ours in the case at bar 
\ herein suit was brought on an automobile policy and 
defended on the same grounds set up in the case at bar. 
In this case the Massachusetts Court held as follows: 

“In Elder vs. Federal Ins. Co., 213 Mass. 389, 100 N. 
655, it was held that a fire insurance policy provid¬ 
ing that if the automobile insured was used for the 
transportation of passengers for hire, the policy should 
be void, was rendered void where, with the insured’s 
knowledge and consent, his son, for compensation 
which he received and retained, made trips with the 
automobile for the accommodation ot tourists and pas¬ 
sengers, and it was held immaterial whether the risk 
bad been increased. 

“And the Court further held that where the insured 
had breached the warranty that the machine would not 
be used for the transportation of passengers for hire, 
and thereby rendered the policy void, he could not re¬ 
cover any part of the premium, there being no fault on 
the part of the insurer. 

“And in this case it was also held that a warranty 
inserted in the body of the policy, ‘that the automobile 
hereby insured’ against loss or damage by fire ‘shall 
not be used for carrying passengers during the term of 
this policy, and in the event of the violation ot this 
warranty, this policy shall immediately become null 
A nd void,’ was not dependent upon the negotiations 
embodied in the application and final issuance of the 
contract of insurance, and that Stat. 1907, chap. 576, 
Par. 21, providing that no oral or written misrepresen¬ 
tation or warranty by the insured should avoid the 
poliev or prevent its attaching, unless made with actual 
intent to deceive or unless the warranty increased the 
risk, was inapplicable.” 

Finallv, when we come to consider the nature of the 
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-oiuhtions contained in tins policy, secondly, the acts 
ol the appellants in breach of these conditions, and, 
thirdly, the law cited above as applied to the facts in 
tlie case, we believe there can he no doubt about the 
correctness of the decision of the lower Court in taking 
the case from the jury. Undoubtedly the conditions of 
the policy have been broken and the appellant should 

We respectfully submit, therefore, that this Court 
Miould affirm the action op the lower Court, and the 
verdict should stand. 

Respectfully submitted, 

J. D. EASON, Jr. 


Attorney for the Appellee. 



